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This case arises from the alleged contaminatio2d@7 of certain Peter
Pan® and Great Value® peanut butter products thent®f-Below/Appellant,
ConAgra Foods, Inc. (“ConAgra”), manufactured at 8ylvester, Georgia plant
site. The Centers for Disease Control (“CDC”) mfed ConAgra that it
suspected a link between a certain strain of sadtleorand those peanut butter
products. Thereafter, ConAgra announced a volyntationwide recall of all its
peanut butter products. But, some of the peanutetbyroducts reached
consumers, and many of those consumers have sueth@o

ConAgra had purchased an insurance policy from mfet-
Below/Appellee, Lexington Insurance Co. (“Lexingtpnto insure itself against
personal injury claims arising from contaminatidnts products. ConAgra sought
coverage under that policy. Lexington denied cager ConAgra and Lexington
have different views on the extent to which thaimasce policy provides coverage
because they interpret the provision in that poleajled the “lot or batch”
provision differently. For insurance coverage msgs, a “lot or batch” provision
may operate to treat as a group all insurance slénatt arise out of the same lot or
batch of products. ConAgra contends that the dlobatch” provision serves to
expand coverage and does not apply where theresisgle “occurrence,” as
defined by the policy. Lexington claims that thet ‘Or batch” provision applies to

limit coverage and requires ConAgra to satisfy pasate deductible (“retained



limit”) for each separate lot or batch to accessecage. The Superior Court
upheld Lexington’s position.

We conclude that the “lot or batch” provision oktpolicy is ambiguous.
Under one of the two reasonable interpretationghef“lot or batch” provision,
Lexington’s duties to defend and indemnify werggdgared. Because the policy
arguably provides coverage to ConAgra, Lexingtaiusy to defend was thereby
triggered when ConAgra satisfied the applicabletdireed limit” for a single
“occurrence.” Accordingly, we reverse the judgmehtthe Superior Court and
remand to ascertain the intent underlying the aodag policy language for
purposes of determining whether there is ultimalecy coverage.

The Policy

Nearly five years ago, ConAgra purchased an “UnhordPrime®
Commercial Umbrella Liability Insurance with CrisResponse®” insurance
policy (the “Policy”) from Lexington. Under thertas of the Policy, ConAgra
paid Lexington $1.15 million in premiums. In exadga for those premium
payments, Lexington insured ConAgra against masksri One of those risks was
the Products-Completed Operations Hazard, which Rbkcy defines as “all
Bodily Injury and Property Damage occurring awagnir premises [ConAgra]
own[s] or rent[s] and arising out of [ConAgra] Puatl. . . .” The Policy defines

the term “Occurrence” for general liability purpeses follows: “as respects Bodily



Injury or Property Damage, an accident, includiogttiuous or repeated exposure
to substantially the same general harmful conditionAll such exposure to
substantially the same general harmful conditioils v deemed to arise out of
one Occurrencel[]” (a “General Liability Occurrenge”

If that were the only definition of “Occurrenceriterpretation of the Policy
would be straightforward. But, the Policy is aatelely complex sixty-six page
document, which includes twenty-one endorseme@tse of those endorsements,
Endorsement # 3 -- the “Lot or Batch Provisiontentains a separate definition of
“occurrence,” as follows:

Section IV. LIMITS OF INSURANCE is amended to ingéu
the following additional paragraph:

With respect to the Products-Completed Operatioazakt, all
Bodily Injury or Property Damage arising out of olod or
batch of products prepared or acquired by you, | shal
considered one Occurrence. Such Occurrence shalbject
to the Each Occurrence and General Aggregate Liafithis
policy shown in Item 3. of the Declarations and lishee
deemed to occur when the Bodily Injury or Propddgmage
occurs for the first claim of the claim of that twtbatch.

For the purposes of this Endorsement, Lot of Batctiefined
as a single production run at a single facility tooexceed a 7
day period.

Nothing in this endorsement shall be construed rovide
coverage for any Occurrences taking place outsidePolicy
Period.

All other terms, definitions, conditions and exatuss of this
policy remain unchanged.



Thus, the Lot or Batch Provision provides anothefirgtion of the term
“Occurrence” (a “Lot or Batch Occurrence”).

The Policy’s two different definitions of the terf@ccurrence” are relevant
because Endorsement # 10 -- the “Retained Limit Adatory Endorsement” --
contains a “Schedule of Retained Limits,” which qurébes different retained
limits for a General Liability Occurrence, on theechand, and for a Lot or Batch
Occurrence, on the other. The Policy defines “Reth Limit” as “the Self-
Insured Retention applicable to each Occurrencé tbsults in damages not
covered by Scheduled Underlying Insurance nor apli@able Other Insurance
providing coverage to the Insured.” In other worthee Retained Limit, like a
deductible, is the amount of liability that ConAgmaust itself pay, to trigger
Lexington’s contractual duties to pay for ConAgrdsfense and tort liabilities.
For a General Liability Occurrence, the Schedul®efained Limits provides that
ConAgra must pay $3 million per Occurrence or $9liom regardless of the
number of Occurrences, to trigger Lexington’s dutder the Policy. For a Lot
or Batch Occurrence, the Schedule of Retained kingiuires ConAgra to pay $5
million per Occurrence, regardless of the aggretaltdity that ConAgra pays, to
trigger Lexington’s duties under the Policy. IIRetained Limit is satisfied, the

Policy limits Lexington’s liability to $25 million.



The Salmonella-Tainted Peanut Butter

The Policy had a term of one year. During thatryaa event occurred at
ConAgra’s Sylvester, Georgia plant site, where Cgm@Amanufactures peanut
butter. The CDC informed ConAgra that it suspedelink between a certain
strain of salmonella and the peanut butter thatAgom manufactured. ConAgra
immediately announced a voluntary, nationwide teoélall its peanut butter
products. Thereafter, the United States Food ana Administration cautioned
consumers not to eat Peter Pan® or Great Value®dbpganut butter that bore
code number 2111, which was used to identify ainpe butter products that
ConAgra manufactured at its Sylvester, Georgia tpite. In its complaint,
ConAgra alleges that approximately twenty thousgedple will bring bodily
injury or illness claims in courts throughout theuntry. ConAgra also alleges that
it has settled or otherwise resolved over two thadsclaims.

Lexington Denies Coverage

Shortly after the CDC informed ConAgra of the suspe link, ConAgra
contacted Lexington about coverage for the clainsrg from the contaminated
peanut butter (the “Peanut Butter Claims”). Appnoetely nine months later,
Lexington preliminarily reserved its rights undbeetPolicy in a letter to ConAgra
that relevantly stated:

[W]e request a face-to-face meeting to discussetlvases and
related coverage issues . . . .



In the interim, Lexington preliminarily reservess itrights,

including, but not limited to, the right to limitrodecline

coverage of the claims discussed herein, or |laseréed, under
the Policy and consistent with Lexington’'s findingsd

analysis pending completion of our ongoing investian of the

[Peanut Butter Claims].

In that letter, Lexington also explicitly referred the Lot or Batch Provision,
explaining: “The coverage provided under the Polisy guided by several
provisions, including, and without limitation .Endorsement No. 3 (Lot or
Batch) . ... Please be advised that Lot or Bataltefined as ‘a single production
run at a single facility not to exceed a 7-day quebf

Six months later, ConAgra sent a letter to Lexingthat requested a
statement of Lexington’s coverage position, as vesl any advice regarding
settlement of the Peanut Butter Claims. Over tvd 8ix months, ConAgra and
Lexington exchanged more letters, and ConAgra pewxvi Lexington with
numerous documents to aid Lexington in developitg)y doverage position.
ConAgra also informed Lexington that it had paicagreed to pay over $3 million
in settlements. ConAgra believed that Lexingtotitgies under the Policy had
been triggered because that amount exceeded tlan&dtLimit for a General
Liability Occurrence. In response, Lexington is$w@ereservation of rights letter
that advised ConAgra of Lexington's position thhe tLot or Batch Provision
applied to the Peanut Butter Claims. Lexingtonoinfed ConAgra that

Lexington’s duties under the Policy had not be@&ygared because ConAgra had



not demonstrated that it had exhausted the Retaimeid -- $5 million -- for any
one Lot or Batch.
Procedural History

Approximately three and one-half months later, Cgradfiled this action in
the Superior Court, requesting compensatory andgtipardamages for breach of
contract and breach of the implied duty of goodhfaind fair dealing. ConAgra
also requested a declaratory judgment that woulthel¢he scope of the parties’
respective rights and obligations under the Polarythe Peanut Butter Claims.
ConAgra further requested a declaratory judgmeait Would order Lexington to
defend ConAgra, and pay defense costs that ConiAguared, in connection with
the Peanut Butter Claims.

Lexington denied ConAgra’s allegations and assemtaderous affirmative
defenses. Lexington also counterclaimed for datday judgments regarding the
application of the Lot or Batch Provision, exhaoistof the Retained Limits, and
Lexington’s duties to defend and indemnify. Fipallexington asked the Superior
Court to declare that Lexington did not act in lteth.

Lexington then moved for summary judgment, arguirg the Lot or Batch
Provision should apply as a matter of law and hahAgra’s bad faith claim
should be dismissed. ConAgra cross-moved for gdagummary judgment,

arguing that Lexington’s duty to defend had beeggéared because the Peanut



Butter claims at least arguably fell within the ieplcoverage. ConAgra also
argued that the Lot or Batch Provision did not ggdplthe Peanut Butter Claims.
The Superior Court denied ConAgra’s partial summiaggment motion and
granted Lexington’s summary judgment motion, intpakeclining to dismiss
ConAgra’s bad faith claim. In a Memorandum Opinfothe Superior Court
explained:

The court finds that the insurance policy is nobauaous. If
the policy only defined “occurrence,” ConAgra woulmke
correct that there was only one occurrence, becdneséodily
injury claims arose collectively out of one causéy®nella-
tainted peanut butter made in one plant. And, lseahe
peanut butter was made continuously, ConAgra watilbdbe
correct if the policy included an open-ended Lot Ratch
Provision. But, the policy seemingly contemplatestinuous
production and, by its terms, the policy limitsod or batch to
all the product ConAgra manufactures in seven daydess.
Drilling down through the policy’s terms hits theven-day
limit at the bottom. ConAgra’s reading of the pglirenders
the seven-day limit meaningless.

Where lots or batches take longer than seven dagkiding

the sort of continuous production ConAgra assafter seven
days, for insurance purposes, a new lot or batgfinee The
occurrence was not the delivery of a bad batcheahpts. That
is between ConAgra and the peanuts’ supplier. ddeairrence
was ConAgra’s negligently making defective peanuttdy and
putting it on the market, thereby causing bodijyip. In other

words, although ConAgra did not segregate finisfed of

peanut butter according to lots or batches, theramce that it
purchased segregates the production by runs of ore mthan
seven days, each. The policy allows aggregaticheinjured

consumers’ claims, but only to a point.

2 ConAgra Foods, Inc. v. Lexington Ins. 2009 WL 3688014 (Del. Super. Oct. 30, 2009).
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Even if, as ConAgra asserts, peanut butter's primlucs
different from the other products manufactured byn&gra
that are also covered under the policy’s umbréha,seven day
provision makes sense and it cannot simply be oesf the
policy. The court appreciates ConAgra’s point thes
insurance policy will not respond until the claisnmuch larger.
But, that is consistent with the policy’s charachsr umbrella
coverage. And, again, Lexington made it clear thate is no
such thing as a production run lasting more thaerselays for
policy purposes.

Lexington then moved for reargument on the badhfalaim, but the
Superior Court denied that motin.Pursuant to Supreme Court Rule 42 and
Superior Court Civil Rule 74, both parties appliéal certification of an
interlocutory appeal. The Superior Court declinectertify that appeal because
“such an appeal’s outcome [would] not be case-ditipe.” We also refused the
parties’ interlocutory appedl.ConAgra then agreed to withdraw with prejudiee it
bad faith claim against Lexington in order to obta final judgment and
immediately pursue an appeal to this Court. Thpe8ar Court entered a final
order, and this appeal followed.

ConAgra raises four arguments on appeal. FirstAQoa contends that the
Superior Court erred in concluding that the LotBattch Provision supplants the

Policy’s General Liability Occurrence definitiohereby disaggregating a single

3
Id. at 4-5.
* ConAgra Foods, Inc. v. Lexington Ins. C2010 WL 663746 (Del. Super. Jan. 21, 2010).
®> ConAgra Foods, Inc. v. Lexington Ins. $2010 WL 748171 (Del. Super. Feb. 4, 2010).
® Lexington Ins. Co. v. ConAgra Foods, In891 A.2d 17, 2010 WL 618025 (Del. 2010)
(TABLE).
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Occurrence into multiple Occurrences. Second, @oaAcontends that the
Superior Court erred in concluding that the LotBatch Provision applies to
continuous production processes, i.e., processe8namg beyond seven days.
Third, ConAgra contends that the Superior Courtectrin concluding that
Lexington had not waived, and should not be estddgpEm asserting, the Lot or
Batch Provision as a defense to coverage. Fo@tmAgra contends that the
Superior Court erred in concluding that the Pe&uiter claims have not triggered
Lexington’s duty to defend.
Analysis

We review the Superior Court’s grant or denial oftlanmary judgment
motion de novo’ We also review the Superior Court’s interpretatiof an
insurance contraate novd® Here, the only questions raised on appeal areersat
of contract interpretation. The parties agree thataware law applies to the
interpretation of the Policy.

The Policy is Ambiguous
This Court has adopted traditional principles aftcact interpretation. One

such principle is to give effect to the plain me@niof a contract’'s terms and

" Stonewall Ins. Co. v. E.I. du Pont de Nemours & @86 A.2d 1254, 1256 (Del. 2010).
8 Pac. Ins. Co. v. Liberty Mut. Ins. G®56 A.2d 1246, 1254 (Del. 2008) (citifign Labs Mfg.,
Inc. v. Reliance Ins. Co756 A.2d 889, 892 (Del. 2000)).

11



provisions when the contract is clear and unamhigtio But, “when we may
reasonably ascribe multiple and different intergitenhs to a contract, we will find
that the contract is ambiguou$.”

We interpret insurance contracts similarly. “Cleand unambiguous
language in an insurance contract should be given drdinary and usual

meaning.”™

“[W]here the language of a policy is clear anceauvocal, the
parties are to be bound by its plain meanitfg“In construing insurance contracts,
we have held that an ambiguity does not exist whigeecourt can determine the
meaning of a contract ‘without any other guide tlaknowledge of the simple
facts on which, from the nature of language in galnéts meaning depends:*
“An insurance contract is not ambiguous simply lnseathe parties do not agree
on its proper constructiort’” “[C]reating an ambiguity where none exists coid,

effect, create a new contract with rights, lialbtand duties to which the parties

had not assented”™ But, we also have explained that an insurancéracinis

® Oshorn ex rel. Osborn v. Kemf91 A.2d 1153, 1159-60 (Del. 2010) (citiRpone-Poulenc
Basic Chem. Co. v. Am. Motorists Ins. &16 A.2d 1192, 1195 (Del. 1992)).

191d. at 1160 (citingrwin City Fire Ins. Co. v. Delaware Racing Ass340 A.2d 624, 628 (Del.
2003)).

11 O'Brien v. Progressive N. Ins. Gar85 A.2d 281, 288 (Del. 2001) (quotiRhone-Poulenc
616 A.2d at 1195).

121d. (quotingEmmons v. Hartford Underwriters Ins. G697 A.2d 742, 745 (Del. 1997)).
31d. (quotingRhone-Poulend316 A.2d at 1196).

14 Axis Reinsurance Co. v. HLTH Corf@93 A.2d 1057, 1062 (Del. 2010) (citifghone-
Pouleng 616 A.2d at 1196).

15 O'Brien, 785 A.2d at 288 (quotinghone-Poulend16 A.2d at 1196).
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ambiguous when it is “reasonably or fairly susddptiof different interpretations
or may have two or more different meanings.”

Applying those principles to this case, we conclutlat the Policy is
ambiguous, not “simply because the parties do ngteea on its proper
construction,™” but also because multiple and different interpiets may
reasonably be ascribed td'it.On the one hand, one reasonably may interpret the
Lot or Batch Provision as limiting coverage. That br Batch Provision defines a
“lot or batch” as “a single production run at agienfacility not to exceed a 7 day
period.” The Lot or Batch Provision provides thall Bodily Injury or Property
Damages arising out of one lot or batch of productsshall be considered one
Occurrence.” Reading those two elements of theok@atch Provision together,
one reasonably may interpret the Lot or Batch Riomi as segmenting, for
Insurance coverage purposes, claims into sepaetensday periods. That
interpretation would disregard the actual numberQafcurrences. Under that
interpretation, Lexington’s duties would be triggegronly when ConAgra incurred
$5 million in liability for a given seven day pedo The Superior Court adopted

that interpretation as the only reasonable intéation of the Policy?

18 phillips Home Builders, Inc. v. Travelers Ins. C800 A.2d 127, 129 (Del. 1997) (quoting
Rhone-Poulend16 A.2d at 1196).

17 See Axis Reinsurance C893 A.2d at 1062 (citinhone-Poulend16 A.2d at 1196).

18 See Phillips Home Builderg00 A.2d at 129 (quotinghone-Poulend16 A.2d at 1196).

1% ConAgra Foods, In¢c2009 WL 3688014, at *3-5.
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At least one other court has found that interpi@tgpersuasive. lhondon
Market Insurers v. Superior Couyff a California appellate court considered
whether a similarly worded “lot or batch” provisigmermitted thousands of
individual asbestos exposures to be deemed a slagteirrence” for insurance
coverage purposéS. The insurance policy at issue liondon Marketrelevantly
provided: “All . . . damages arising out of one ddtgoods or products prepared or
acquired by the Named Insured or by another tradinger his name shall be
considered as arising out of one occurrefiteXlthough theLondon Marketourt
concluded that the provision was ambigulthe court also explained that the
“lot or batch” provision “preclude[d] treating alisbestos claims as a single
‘occurrence.’®

On the other hand, one also reasonably could irgerfpe Lot or Batch
Provision as expanding coverage. Under that ink¢gmpon, the Lot or Batch
Provision would operate to convert multiple claim®ne lot or batch into a single
Occurrence for insurance coverage purposes. Bat, provision would not

operate to convert multiple claims arising out oflltiple lots or batches into

distinct multiple Occurrences. Consistent withttirderpretation, the Retained

2053 Cal. Rptr. 3d 154 (Cal. Ct. App. 2007).
211d. at 170.

22|d. at 162.

2|d. at 171 n.8.

241d. at 170.
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Limit for a General Liability Occurrence would agplThat is, Lexington’s duties
would be triggered when ConAgra paid $3 millionliability claims. Under that
interpretation, the Lot or Batch Provision woulgplement the General Liability
Occurrence. If multiple Occurrences arose fromirgle lot created during a
seven-day period, those Occurrences would be agigegursuant to the Lot or
Batch Provision. But, if only one Occurrence ardbe Lot or Batch Provision
would not balkanize that one Occurrence into mldtipccurrences corresponding
to seven-day intervals.

At least two other courts have adopted this inetgiion. InDiamond
Shamrock Chemicals Co. v. Aetna Casualty & Surety@ New Jersey appellate
court interpreted a similarly worded “lot or batcpfovision in the context of
claims arising from the use of Agent Orange durihg Vietnam Warf® The
United States used Agent Orange to defoliate Vags® jungle trails to deny
enemy forces the benefit of concealnfénBut, Agent Orange had a side effect --
it made Vietnam War veterans more susceptible tiows disease¥ Several
veterans brought suit, and the chemical companyrttaale Agent Orange sought

insurance coverag€. The policy at issue iDiamond Shamrockelevantly

%609 A.2d 440 (N.J. Super. Ct. App. Div. 199g&tition for cert. denied634 A.2d 528 (N.J.
1993) (TABLE).

*%1d. at 479-80.

°T1d. at 452.

*81d. at 452-53.

291d.
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provided: “[A]ll [] damages arising out of one lot goods or products prepared or

acquired by the named insured or by another tradimger his name shall be

considered as arising out of one occurreriteThe insurers contended that the

provision operated to make each of the 133 lotAgdnt Orange delivered to the

military a single occurrenc The Diamond Shamrockcourt rejected that

argument and agreed with the lower court that tiegipion was intended to apply

only to manufacturing defects, and not to desigoref” The court recognized

that the manufacturing-design distinction was daitlat but it concluded that the

following principle was “indisputable”:

The intent of the parties in adding the batch dats the

policies was to minimize the number of occurrenicesrder to

maximize coverage. If the batch clause is intégar¢o require
aggregation of deductibles to correspond with thenlber of

lots distributed, it will run counter to the pagientent. On the
other hand, although the language of the batctselawuakes no
distinction between manufacturing and design dsfetie

Chancery Division’s interpretation of the provisisnconsistent
with the purpose of the clause and the partiesétstending.

While the question is far from clear, we choose the
interpretation of the contractual language that bdsances the
purpose of the clause and comports with the parhient. We
are convinced that the clause should be applieg where the
product manufactured is nonconforming, not wheeegtfoduct

Is consistent with a faulty design. The equatibrilats” and
“occurrences” is consistent with the idea that diause is
designed to prevent the stacking of deductibles ravhe
manufacturing errors have taken place. The Chgncer

301d. at 480.

31 q.
3214d.
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Division’s construction of the clause also composish the
rationale of the cases we cited previously, refigrto the cause
of the injury in defining the number of occurrendés

The United States District Court for the Distri¢tvaryland and the United
States Court of Appeals for the Fourth Circuit dswe concluded that a “lot or
batch” provision similar to the one in this cas@wdd be interpreted to expand
coverage. IrNationwide Mutual Insurance Co. v. Lafarge Cgththose courts
interpreted that provision in the context of clafosproperty damage arising from
the sale of poorly performing ceméntThe policy at issue ihafarge relevantly
provided: “[W]hen goods or products are of one pred or acquired lot, all
claims arising therefrom shall be deemed to haseafrom a common cause and
to constitute one occurrence or accidefit.” The insurer contended that the
provision operated to make each lot of defectiveer a single occurrenéé.The
district court rejected the insurer’s interpretatand explained:

The purpose of a batch clause is to limit the numbke
occurrences, not to expand it.

If this Court were to find that each lot constititen
occurrence, then Lafarge’s insurance coverage wdagd

3 |d. (citation omitted).

3 Civ. Nos. H-90-2390, H-93-4173, Bench Op. (D. Kdt. 31, 1995)aff'd, 121 F.3d 699,
1997 WL 532509 (4th Cir. 1997) (TABLE).

% Lafarge 1997 WL 5325009, at *1.

36 | afarge Civ. Nos. H-90-2390, H-93-4173, Bench Op., ab403

37|d. at 4040Lafarge 1997 WL 532509, at *4.
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eviscerated. That result is clearly not what thartips
intended®

The district court concluded: “The lot clauses mliapply to situations when
multiple claims arise from a single defective Idthey do not purport to extend to
situations when multiple claims arise from multipteés.”® The Fourth Circuit
agreed with that interpretation and explained:

After reviewing the district court’'s extensive ojn from the
bench on this issue, we agree with the court’sméation of
“each occurrence,” its conclusion that the “occocef and
underlying cause of the liability was the “contimgo large-
scale manufacture and sale” of defective cementd @
holding that there was only one “occurrence” fodugible
purposes. Here, we affirm on the reasoning of disrict
court?®

Given the two reasonable and competing interpetatbefore us -- one that
limits coverage and one that expands coverage eonelude that the Lot or Batch
Provision is ambiguou8. That ambiguity permits a court to consider esidn
evidence of the parties’ intefft.In this case, the extrinsic evidence revealsttiet

Lot or Batch Provision was negotiatéd We therefore remand this case for the

3% Lafarge Civ. Nos. H-90—-2390, H-93-4173, Bench Op., a04@iing Diamond Shamrock
609 A.2d at 480).

%91d. at 4041.

0 afarge 1997 WL 5325009, at *4.

1 See Phillips Home Builderg00 A.2d at 129 (quotinghone-Poulend16 A.2d at 1196).

“2 AT&T Corp. v. Lillis 953 A.2d 241, 252-53 (Del. 2008) (citidgpriva S’holder Litig. Co.,
LLC v. ev3, In.937 A.2d 1275, 1291 (Del. 2007)).

“31n reply to an inquiry by this Court during theucse of this appeal, the parties have proffered
extrinsic evidence that was produced during dispougefore the Superior Court granted
summary judgment in Lexington’s favor. That exdrmevidence includes meeting notes and
email exchanges. The documents reflect that tmeepaactively discussed the Lot or Batch

18



Superior Court to consider extrinsic evidence oftvie parties intended when
agreeing to Endorsement # 3. If the extrinsic eva® does not reveal the parties’
intent as to the Lot or Batch Provision, then thpeior Court should apply the
“last resort” rule oftontra proferentenand interpret it in favor of ConAgfa.
Lexington Has a Duty to Defend

The duty to defend may be broader than the dutytimately indemnify’
In assessing either of those duties, “a court giyidooks to the allegations of the
complaint to decide whether the third party’s atctagainst the insured states a
claim covered by the policy, thereby triggering they to defend® “The test is
whether the underlying complaint, read as a whalkeges a risk within the
coverage of the policy®® In determining whether an insurer is bound teeddfan

action against an insured, we apply the followimgngples: (1) “where there is

Provision, including whether a Lot or Batch shobkl defined as a single production run at a
single facility not to exceed a 7 day period ordahdur period. ConAgra argues that “[tlhe
extrinsic evidence shows that the wording of themse...was drafted exclusively by
Lexington.” Lexington argues that the documenftece that the Lot or Batch Provision was
“the product of [an] arms’ length negotiation[] iveien sophisticated parties of equal bargaining
power.” We do not address the intention of thetipsirat this stage because this extrinsic
evidence is how a matter for the Superior Coudddress in the first instance on remand.

*E.l. du Pont de Nemours & Co., Inc. v. Shell Oil,@®8 A.2d 1108, 1114 (Del. 1985) (“[T]he
rule of contra proferentenms one of last resort, such that a court will apply it if a problem in
construction can be resolved by applying more fadaules of construction.”) (citin§chering
Corp. v. Home Ins. Cp712 F.2d 4 (2d Cir. 1983)See alsd.1 SA\MUEL WILLISTON & RICHARD

A. LORD, A TREATISE ON THELAW OF CONTRACTS 8§ 32:12 (4th ed. 1993 & Supp. 2010) (“The
rule of contra proferentenis generally said to be a rule of last resort snapplied only where
other secondary rules of interpretation have faitedlucidate the contract’s meaning.”).

> Am. Ins. Grp. v. Risk Enter. Mgmt., Ltd61 A.2d 826, 830 (Del. 2000) (citir@harles E.
Brohawn & Bros., Inc. v. Emp’rs Comm. Union Ins..,G®9 A.2d 1055, 1058 (Del. 1979).
“®pac. Ins. Cq.956 A.2d at 1254 (quotingisk Enter. Mgmt.761 A.2d at 829).

“7|d. (citing Cont'l Cas. Co. v. Alexis |. duPont Sch. Di817 A.2d 101, 103 (Del. 1974)).
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some doubt as to whether the complaint againsintheed alleges a risk insured
against, that doubt should be resolved in favahefinsured,” (2) “any ambiguity
in the pleadings should be resolved against theecdrand (3) “if even one count
or theory alleged in the complaint lies within thelicy coverage, the duty to
defend arises?®

Here, we conclude that the Lot or Batch Proviseambiguous because it is
susceptible to two reasonable and competing irg@pons -- one that limits
coverage and one that expands coverage. Becabsdtdr interpretation arguably
applies in this case, ConAgra need not satishRibi@ined Limit for a Lot or Batch
Occurrence -- $5 million -- to trigger Lexingtonduty to defend. Rather,
consistent with the interpretation of the Lot ort@®a Provision that expands
coverage, ConAgra need only satisfy the RetaineditLior a General Liability
Occurrence -- $3 million. ConAgra surpassed thegshold approximately three
years ago. Consequently, Lexington’s duty to deéfeas triggered as of the date
that ConAgra’s liabilities exceeded the $3 milliRetained Limit for a General
Liability Occurrence’® Whether or not there is ultimate coverage is tfue

Superior Court to determine, upon an expanded deoor remand.

“8|d. (citing Alexis |. duPont317 A.2d at 105).
9 See id.

2C



Conclusion
The judgment of the Superior CourtREVERSED andREMANDED for

proceedings consistent with this Opinion.

STEELE, Chief Justice, anNEWELL, Judge, dissenting:

ConAgra Foods, Inc. filed suit against Lexingtorsurance Co. to obtain
Insurance coverage for claims arising out of Comfgyproduction of salmonella-
tainted peanut butter. The Superior Court awardathmary judgment to
Lexington on the basis of the insurance contrativéen the parties. ConAgra
now appeals this judgment. Because we believe dbetractual text is
unambiguous and favors Lexington’s position, we Maaffirm. Therefore, we
respectfully dissent.

. FACTSAND PROCEDURAL HISTORY

In 2006, ConAgra bought an insurance policy fromxibgton which
provides broad general liability coverage to CordAgmce ConAgra satisfies
stipulated retained limits. These retained limdperate like deductibles—
ConAgra pays up to the stipulated level, and utiderconditions provided in the

contract, Lexington pays ConAgra’s liabilities tlexiceed the retained limits. The
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general liability retained limit is $3 million fawhat the policy defines as a general
“Occurrence.”

With regard to product liability claims specifigallthe policy provides
coverage according to a defined “Products-Compl@&pdrations Hazard® The
policy clarifies the limits of coverage pertainirtg this Products-Completed
Operations Hazard in the “Lot or Batch Provisionade part of the policy by
Endorsement #3. According to Endorsement #3, thmlespect to the Products-
Completed Operations Hazard, all Bodily Injury eoperty Damage arising out of
one lot or batch of products prepared or acquirgd[®onAgra], shall be
considered one Occurrence.” Endorsement #3 alfinedelot or batch” as “a
single production run at a single facility not teceed a 7 day period.” Finally,
Endorsement #10 amends the schedule of retainétd Epplicable under various
conditions to show that while the limit for genetalbility is $3 million per

Occurrence, the limit for lot or batch coverag&3smillion per Occurrence.

0 The contract generally defines “Occurrence” asdacident, including continuous or repeated
exposure to substantially the same general harménditions. All such exposure to
substantially the same general harmful condition e deemed to arise out of one
Occurrence.”

1 The contract defines the “Products Completed Qjoers Hazard,” in relevant part, as “all
Bodily Injury and Property Damage occurring awagnirpremises [ConAgra] own[s] or rent[s]
and arising out of [ConAgra’s] Product or [ConAgilaWork.” It explicitly excludes products
still in ConAgra’s physical possession, work Conddpas not yet completed or abandoned, and
bodily injury or property damage arising out of thensportation of property or the existence of
tools, uninstalled equipment, or abandoned or whusaterials.

22



ConAgra manufactures its peanut butter at a pfaBlylvester, Georgia in an
uninterrupted, continuous process that exceedsnselags in duration. On
February 15, 2007, ConAgra notified Lexington titahad recalled Peter Pan
Peanut Bultter it produced at its Georgia plantrdfte Centers for Disease Control
identified salmonella contamination in the peanuttdr. Later, ConAgra faced
thousands of claims asserting that ConAgra waselifls damages for its failure to
detect and eliminate the salmonella at its Geqtziat.

ConAgra notified Lexington that defending the peapwtter claims would
likely exceed the $3 million retained limit on geale liability and trigger
Lexington’s obligations under the policy. On Nousn8, 2007, Lexington issued
a reservation of rights letter advising ConAgrahsd potential applicability of the
Lot or Batch Provision and requesting documentsatedl to ConAgra’s
manufacturing process. On June 23, 2008, ConAgmamed Lexington that it
was about to exceed the $3 million general liabilgtained limit, and on June 25,
2008, ConAgra exceeded it. On October 31, 200&inigton sent ConAgra
another reservation of rights letter in which itormed ConAgra that the Lot or
Batch Provision applied. In this letter, Lexingtdid not deny coverage, but
informed ConAgra of its belief that ConAgra had et triggered Lexington’s
obligations because ConAgra had not alleged thhadk satisfied the $5 million

retained limit applicable under the Lot or Batcl\®sion.

23



The central issue in this case is whether the ktd@aich Provision applies.
ConAgra argues that it does not apply. AccordingConAgra, the general
Occurrence definition applies, the peanut buttexingd arise from a single
Occurrence, and ConAgra must pay a single $3 milletained limit in order to
trigger Lexington’s coverage obligation. Becausm&gra has spent more than $3
million defending against the peanut butter claithgrgues that it has triggered
Lexington’s insurance coverage. Contrarily, Lexarg argues that the Lot or
Batch Provision applies. According to Lexingtome tEndorsement’s Occurrence
definition applies, the peanut butter claims agse of multiple lots or batches of
product, and therefore ConAgra must pay a $5 miltetained limit for each lot or
batch represented by the peanut butter claims ®eitoitriggers Lexington’s
coverage obligation. Because ConAgra neither lsasreed that it has exceeded
the $5 million lot or batch retained limit, nor haovided documentation to that
effect, Lexington argues that it has no coveradigaton.

The parties pursued the same arguments in Supgeoort. ConAgra sued
Lexington to collect all excess liability over tB8 million general retained limit.
Lexington counterclaimed and sought a declaratian the Lot or Batch Provision
applied and that it had no coverage obligation as1knd until ConAgra exceeded
the $5 million per lot or batch retained limit. Xiegton filed a Motion for

Summary Judgment and ConAgra filed a Cross Motiorsimmary Judgment. A
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Superior Court judge found the insurance policy miniguous, agreed that the
Endorsement’s Occurrence definition applied andtgch summary judgment to
Lexington. ConAgra appeals that judgment.
[I. STANDARD OF REVIEW

We review a trial court’s decision to grant summgggmentde novowith
respect to both the facts and the fawwe also review the proper interpretation
and construction of an insurance contrdet novo™ If the relevant contract
language is clear and unambiguous, we must git&ptain meaning?

[11. ANALYSIS

We believe the language of this insurance policglesr and unambiguous
on its face. The Products-Completed Operationsakprovisions of the policy
apply to product liability claims, and Endorsemédt changes the definition of
Occurrence for purposes of those claims. The pgdariter claims in this case fall
within the purview of the Products-Completed Operet Hazard because they are
bodily injury claims occurring away from ConAgrgisemises and arising out of
ConAgra’s products. Endorsement #3 instructs theigs to treat as a single
Occurrence all bodily injury claims that arise fraach lot or batch of product,

and it defines a “lot or batch” as “a single pragut run at a single facility not to

>2LaPoint v. AmerisourceBergen Corp70 A.2d 185, 191 (Del. 2009).
zj Phillips Home Builders, Inc. v. Travelers Ins. C800 A.2d 127, 129 (Del. 1997).
Id.
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exceed a 7 day period.” Consequently, with respegroducts liability claims
arising out of the Products-Completed Operationzath there is one Occurrence
for, at most, every seven day period of productloming which bodily injury
claims, like the peanut butter claims here, arise.

ConAgra argued that the policy’s general Occurreshegnition applies in
this case, primarily because it manufactured tirdetld peanut butter products in
an uninterrupted, continuous production schedudd #xceeded seven days in
duration. ConAgra’s argument implies that reliangeon Endorsement #3
disaggregates claims that should otherwise be ggtpeé and defeats coverage
rather than enhances it. This interpretation, h@meconflicts with the explicit
agreement of the parties. ConAgra and Lexingtorexto specific terms—in
Endorsement #3—that apply to the precise prodadility bodily injury claims
that are asserted here. Specifically, those teliotate that all bodily injury claims
arising out of one lot or batch of completed pradumnstitute one Occurrence,
and they define one lot or batch as a single seagrproduction run. They make
no exception nor are they subject to any cavedtdbpends upon thde facto
production schedule ConAgra decides to pursue.eptary ConAgra’s argument
that the general policy definition of Occurrenceplegs in this case would

eviscerate the seven day limitation contained m ltbt or Batch Provision and
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defeat the method that the parties expressly agugeoh for determining an
Occurrence for purposes of product liability claims

The insurance policy in this case is a generalrarsze policy. The parties
agreed to a general definition of Occurrence thailies in cases of general
liability. The parties also agreed to the term&néflorsement #3, including the Lot
or Batch Provision. The very purpose of Endorsém@nand its Lot or Batch
Provision is to allow the parties to zero in onduotion—specifically, products
liability claims. It explicitly changes the deftimn of Occurrence for purposes of
bodily injury claims subject to the Products-Contpte Operations Hazard. In
cases involving those claims, which include thisseca Endorsement #3
intentionally temporally limits the aggregation@ims to those arising out of the
same discrete seven day period of production aed fubjects those aggregated
claims to an increased retained limit of $5 million

Considering the vast scope of potential liabilityatt could arise from
ConAgra’s completed products it produces in comusu manufacturing cycles,
imposing these dual limitations—redefining Occuoero permit aggregation of
claims only within distinct seven day productiomsuand raising the applicable
retained limit from $3 million to $5 million—may ke been the only way that
Lexington could offer insurance coverage at a pricenAgra would pay.

Regardless of the motivation underlying the induasof these terms in the policy,
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however, their import is clear. With respect taibpinjury claims arising out of
finished products under the Products-Completed @per Hazard, the insurance
policy imposes a $5 million retained limit on edoh or batch, which the policy
defines as a discrete production run lasting selays or less. Unless and until
ConAgra satisfies that heightened limit for anytseflots or batches, ConAgra does
not trigger Lexington’s coverage.
V. CONCLUSION

We believe the text of the insurance policy is cle€onsequently, we
interpret the text according to its plain meaningn this case, ConAgra and
Lexington used Endorsement #3 to alter the gersfahition of Occurrence and
raise the applicable retained limit in cases ofilyadjury claims arising out of the
Products-Completed Operation Hazard. Because #amyd butter claims are
products liability claims for bodily injury, theyall within the purview of
Endorsement #3. Therefore, we believe that thieypokquires ConAgra to satisfy
a $5 million per seven day production run retailedt with respect to the peanut
butter claims before it can trigger Lexington’surance coverage. Because we
believe the text is unambiguous and yields thisilteand because ConAgra has
not asserted that it reached its applicable redaimeit, we believe ConAgra has

not yet triggered Lexington’s coverage and exposarthe tainted peanut butter
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claims. We would affirm the Superior Court. Thejomity believes otherwise,

and therefore, we respectfully dissent.
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